The Prosecution of the Former Head of States in a Foreign Court:The Significance of the Habré Case by 稲角 光恵 & Inazumi Mitsue



















ࠉ2016ᖺ 5᭶ 30᪥ࠊࢳࣕࢻࡢඖ኱⤫㡿࡛࠶ࡿ Hissène HabréẶࡣࠊᙼࡢ⊂⿢
ᨻᶒୗ࡛⾜ࡗࡓே㐨࡟ᑐࡍࡿ⨥ࠊᡓத≢⨥ཬࡧᣝၥ➼࡟ࡘ࠸࡚⤊㌟ฮࢆゝ࠸Ώ
ࡉࢀࡓ 1ࠋ⿕࿌ேࡣୖッࡋࡓࡀ 2017ᖺ 4᭶ 27᪥ࠊୗ⣭ᑂࡀୗࡋࡓ᭷⨥ุỴࢆᨭ
1ࠉ Chambre Africaine Extraordinaire D’Assises, Ministère Public contre Hissein Habré, Jugement, 
30 mai 2016. ྠἲᘐࡢุỴ➼ࡣࠊබᘧ࣮࣒࣮࣍࣌ࢪ࡟࡚බ㛤ࡉࢀ࡚࠸ࡿࠋSee, http://




54ࠉ㔠ἑἲᏛ 60ᕳ 2 㸦ྕ2018㸧
ㄽࠉㄝ
ᣢࡍࡿุỴ 2ࡀฟࡉࢀฮࡀ☜ᐃࡋࡓࠋࡇࢀࡽุỴࢆୗࡋࡓࡢࡣࢭࢿ࢞ࣝ࡟タ⨨










1982 ᖺ࠿ࡽ 1990 ᖺࡢ㛫ࡢᮇ㛫࡛࠶ࡾࠊICC ࡣ ICC ࡢ࣮࣐ࣟつ⛬ࡀⓎຠᚋ











2ࠉ Chambre Africaine Extraordinaire D’Assises D’Appel, Situation en République du Tchad Le 
Procureur Général contre Hissein Habré, Arrêt, 27 avril 2017.
3ࠉICCつ⛬➨ 11᮲ 1㡯ࠋ
4ࠉ International Court of Justice (ICJ), Case on the Questions Relating to the Obligation to 
Prosecute or Extradite, (Belgium v. Senegal), Judgment of 20 July 2012.
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ࢀࡓ≢⨥ࡢ඲యീࢆゎ᫂ࡍࡿሗ࿌᭩ࢆసᡂࡋࡓࠋSee, “Report of the Commission of 
Inquiry into the Crimes and Misappropriations Committed by Ex-President Habré, His 
Accomplices and/or Accessories”, 7 May 1992, Conclusion, English translation available from 
the United States Institute of Peace.
6ࠉ UK House of Lords, Regina v. Bow Street Metropolitan Stipendiary Magistrate and others, Ex 
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㐊ᤕࡉࢀࠊྠᖺ 2᭶ 3᪥࡟ッ㏣ࡉࢀࡓࡢ࡛࠶ࡿࠋࡋ࠿ࡋ 2000ᖺ 7᭶ 4᪥ࠊࢭ
ࢿ࢞ࣝࡢࢲ࣮࢝ࣝࡢ⿢ุᡤࡣ⿕࿌ே࠿ࡽࡢᢠᘚࢆㄆࡵࠊࢭࢿ࢞ࣝࡢ⿢ุᡤ࡟ࡣ
እᅜே࡟ࡼࡾእᅜ࡟࠾࠸࡚እᅜே࡟ᑐࡋ࡚౵ࡉࢀࡓᣝၥ⾜Ⅽ࡟ࡘ࠸࡚⿢ุࡍࡿ







7ࠉ Habré஦௳ࡢྲྀᢅ࠸࡟㛵ࡍࡿ඲యⓗ࡞ὶࢀ࡟ࡘ࠸࡚ࡣࠊSee, supra note (1), paras. 4-30. 
See also, Raphael Tiwang Watio “Affaire Hissène Habré: Où en est la justice?” African Yearbook 
of International Law Vol. 17 (2009), pp. 379-409.  Habré஦௳ࡢ AU࡟࠾ࡅࡿྲྀᢅ࠸࡟ࡘ࠸
࡚ࡣࠊsee, Konstantinos D. Magliveras “Fighting Impunity Unsuccessfully in Africa: A critique 
of the African Union’s handling of the Hissène Habré affair” African Journal of International 
and Comparative Law Vol. 22 No. 2 (2014).
8ࠉ Court of Appeal of Dakar, Ministère Public et françois Diouf Contre Hissène Habré, arrêt No. 
135 of 4 July 2000, and, Cour de Cassation du Sénégal, Souleymane Guengueng et Autres 
Contres Hissène Habré, arrêt No. 14 of 20 March 2001, partly reprinted in International Law 
Report Vol. 125 (2001).
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20ࠉ The African Court on Human and Peoples’ Rights, Michelot Yogogombaye v. Senegal, App. No. 
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ᖺ㸧ࠊཧ↷ࠋSee also, Konstantinos D. Magliveras, supra note (7); and see also, Andrew W. 
Maki “African Regional and Sub-Regional Systems” Human Rights Brief Vol. 17 No. 2 (Winter, 
2010), pp. 60-61.
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21ࠉ La Cour de Justice de la Communaute Economique des Etats de L’Afrique de L’Ouest 
(CEDEAO), Affaire Hissein Habré cl Republic of Senegal, 18 November 2010, arrêt No. ECW/
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22ࠉ Ibid.ࠉSee also, ICJ, Case on the Questions Relating to the Obligation to Prosecute or 
Extradite, supra note (4), para. 35.
23ࠉ La Cour de Justice de la Communaute Economique des Etats de L’Afrique de L’Ouest 
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࡟ࡘ࠸࡚ࡣࠊSee, M. Mubiala “Vers une justice pénale régionale en Afrique  ͇International 
Review of Penal Law Vol. 83 No. 3/4 (2012), pp. 547-557.  See also, Sarah Williams “The 
Extraordinary African Chambers in the Senegalese Courts: An African Solution to an African 
Problem?” Journal of International Criminal Justice Vol. 11 (2013), pp. 1139-1160; see also, 
6R¿H$(+RJHVWRO“The Habré Judgment at the Extraordinary African Chambers: A Singular 
Victory in the Fight Against Impunity” Nordic Journal of Human Rights Vol. 34 No. 3 (2016), 
pp. 147-156.
26ࠉ AUࢭࢿ࢞ࣝ༠ᐃ➨ 1᮲ࠊ࢔ࣇࣜ࢝≉ูἲᘐつ⛬➨ 1᮲ࠊ➨ 3᮲ࠊཧ↷ࠋ
27ࠉ AUࢭࢿ࢞ࣝ༠ᐃ➨ 1᮲ 1㡯ࠊ2㡯ࠊ࢔ࣇࣜ࢝≉ูἲᘐつ⛬➨ 2᮲ࠊཧ↷ࠋ
28ࠉ ࢔ࣇࣜ࢝≉ูἲᘐつ⛬➨ 11᮲ࠊ➨ 12᮲ࠋ⿢ุ㒊ࡢ㤳ᖍ⿢ุᐁ࡜ࡋ࡚ࠊࣈࣝ࢟ࢼࣇ࢓
ࢯࡢ Gberdao Gustave Kamุ஦ࡀ௵࿨ࡉࢀࡓࠋ
29ࠉ AUࢭࢿ࢞ࣝ༠ᐃ➨ 1᮲ 5㡯ࠋ࢔ࣇࣜ࢝≉ูἲᘐつ⛬➨ 16᮲ཬࡧ➨ 17᮲ࡣྠつ⛬ࡀ
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30ࠉ ICJ, Case on the Questions Relating to the Obligation to Prosecute or Extradite, supra note (4), 
para. 20.


























31ࠉ See, Dissenting Opinion of Judge Ad Hoc Sur, Case on the Questions Relating to the Obligation 
to Prosecute or Extradite, supra note (4), par. 21.
32ࠉ Ibid., paras. 45-46, 59-60.

























33ࠉ ICJ, Case on the Questions Relating to the Obligation to Prosecute or Extradite, supra note (4), 
para. 54.
34ࠉ See, Eveylon Corrie Westbrook Mack “Does Customary International Law Obligates States to 
Extradite or Prosecute Individuals Accused of Committing Crimes Against Humanity?” 
Minnesota Journal of International Law Vol. 24 (Winter 2015).






















































35ࠉ ICJ, Case on the Arrest Wamant of 11 April 2000, (Democratic Republic of the Congo v. 
Belgium), Judgment of 14 February 2002, para. 61.
36ࠉ 4ࡘࡢ౛እ࡜⿢ุྍ⬟ᛶࢆ⾲࡟ࡋࡓࡶࡢࡣࠊᣋ✏ࠊࠕᅜᐙඖ㤳ࡸ㧗ᐁࡢฮ஦ᡭ⥆࠿ࡽࡢ
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37ࠉ ICJ, Case on the Questions Relating to the Obligation to Prosecute or Extradite, supra note (4), 
para. 20.
38ࠉ ᣋ✏ࠕ࢔ࣇࣜ࢝㐃ྜ㸦AU㸧ࡢ࢔ࣇࣜ࢝ᅜ㝿ฮ஦⿢ุᡤࡢᴫせ࡜≉ᚩ ࠖࠊ㔠ἑἲᏛ➨ 59
ᕳ 1ྕ㸦2016ᖺ㸧ࠊཧ↷ࠋ
























39ࠉ See, Patryk I. Labuda “The International Criminal Court and Perceptions of Sovereignty, 
Colonialism and Pan-African Solidarity” African Yearbook of International Law Vol. 20 (2013-
2014), pp. 305-314. See also, Res Schuerch, The International Criminal Court at the Mercy of 
Powerful States: An Assessment of the Neo-Colonialism Claim Made by African Stakeholders 
(T.M.C. Asser Press, 2017).










40ࠉ See, ICJ, Case on the Questions Relating to the Obligation to Prosecute or Extradite, supra 
note (4), para. 41.ࠉࣝ࣡ࣥࢲࡣࠊHabré஦௳ࢆ⿢ุ࡛ࡁࡿྍ⬟ᛶࡢ࠶ࡿᅜࡀ࡞࠸࠿ AU
ࡀ⥾⣙ᅜ࡟࿧ࡧ࠿ࡅࡓࡇ࡜࡟ᛂ࠼ࡓࡢ࡛࠶ࡗࡓࠋSee, AU Assembly “Decision on the 
Hissène Habré Case”, AU Doc. Assembly/AU/Dec.371(XVII), 30 July 2011, and AU Doc. 
Assembly/AU/Dec.401(XVIII), 30 January 2012.
41ࠉ AUࡣ࢔ࣇࣜ࢝ἲᚊᑓ㛛ᐙጤဨ఍ࡢ௵ົ࡟ࡘࡁ௨ୗࡢࡼ࠺࡟␃ពⅬࢆಁࡋ࡚࠾ࡾࠊ≉
࡟ (f)ࡀὀ┠ࡉࢀࡿࠋ
　　 “The Committee was mandated to consider all aspects and implications of the Hissène Habré 
Case as well as the options available for his trial, taking into account the following benchmarks:
ࠉࠉ(a) Adherence to the principles of total rejection of impunity;
ࠉࠉ(b)  Adherence to international fair trial standards including the independence of the judiciary 
and impartiality of proceedings;
ࠉࠉ(c) Jurisdiction over the alleged crimes for which Mr. Habré should be tried;
ࠉࠉG(I¿FLHQF\LQWHUPVRIFRVWDQGWLPHWULDO
ࠉࠉ(e) Accessibility to the trial by alleged victims as well as witnesses;
ࠉࠉ(f) Priority of an African mechanism.”
ࠉࠉ See, Report of the Committee of Eminent African Jurists on the Case of Hissène Habré, para. 1, 
supra note (10).
42ࠉ See, Mutoy Mibiala “Africa and International Criminal Justice” African Yearbook of 
International Law Vol. 20 (2013-2014), pp.44-47. Mibialaࡣࠊすഃㅖᅜ࡟ࡼࡿᬑ㐢ⓗ⟶㎄
ᶒࡢ℃⏝࠿ࡽ⏕ࡌ࡚࠸ࡿࠕjudicial imperialismࠖ࡟ᑐࡍࡿ㜚த࡟࠾࠸࡚ࠊAUࡣࠕᆅᇦ
ⓗ⟶㎄ᶒࠖࡢཎ⌮ࢆᵓ⠏ࡋࠊྠཎ⌮ࡢ᪋⾜ࢆ 3ࡘࡢᡭẁࢆㅮࡌ࡚⾜ࡗࡓ࡜ࡍࡿࠋ3ࡘ
ࡢᡭẁ࡜ࡣࠊࢭࢿ࢞ࣝྖἲไᗘෆ࡬ࡢ African Extraordinary Chambersࡢタ❧ࠊ࢔ࣇࣜ
࢝ฮ஦⿢ุᡤࡢᵓ⠏ࠊࡑࡋ࡚᭱ᚋ࡟ᅜ㝿≢⨥ࡢッ㏣ࢆྵࡴ African Union Transitional 
Justice Framework (ATJF)ࡢィ⏬࡛࠶ࡿ࡜ㄝ᫂ࡋ࡚࠸ࡿࠋIbid., p. 44. ஦௳࡜ AUࡢᅜ㝿
ฮ஦⿢ุไᗘ᱌࡜ࡢ㛵ಀ࡟ࡘ࠸࡚ࡣࠊSee, T. Monghamdam, “Revitalizing Universal 
Jurisdiction: Lessons from Hybrid Tribunals applied to the Case of Hissène Habré” Colombia 
Human Rights Law Review Vol. 39 (2008).
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ࠉ࢔ࣇࣜ࢝≉ูἲᘐࡣࠊ௚ᅜࡢඖᅜᐙඖ㤳ࢆ⿢ࡃࡓࡵ࡟୍ᅜࡢᅜෆྖἲไᗘෆ
࡟タ⨨ࡉࢀࡓἲᘐࡢึࡵ࡚ࡢ౛࡛࠶ࡿࠋHabré஦௳ࢆ㏻ࡌ࡚ࠊ࢔ࣇ࡛ࣜ࢝Ⓨ⏕
ࡋࡓᅜ㝿≢⨥ࢆ࢔ࣇࣜ࢝ࡢᡭ࡛⿢ุࢆᐇ᪋ࡍࡿୖ࡛ࡣࠊࡓ࡜࠼࢔ࣇࣜ࢝ㅖᅜࡀ
⿢ุࢆᐇ᪋ࡍࡿពᛮࡀ࠶ࡗࡓ࡜ࡋ࡚ࡶࠊ᠇ἲࡸฮἲཬࡧฮ஦ッゴἲ࡜࠸ࡗࡓᅜ
ෆἲࡢᩚഛ୙㊊➼ࡢ⌮⏤࡟ࡼࡾྛᅜࡢᅜෆ⿢ุᡤࡀࡑࡢᙺ๭ࢆᐇຠⓗ࡟ᯝࡓࡍ
ࡇ࡜ࡀ࡛ࡁ࡞࠸ྍ⬟ᛶࡀ㟢ぢࡋࡓࡢ࡛࠶ࡗࡓࠋ኱㝣እ࠿ࡽࡢ௓ධࢆ᤼㝖ࡋࡘࡘ
ṇ⩏ࡢ㏣ồ࡜࠸࠺ᅜ㝿♫఍࠿ࡽࡢᮇᚅ࡟ᛂ࠼ࡿࡓࡵ࡟ࡶࠊ࢔ࣇ࡛ࣜ࢝⏕ࡌࡓᅜ
㝿≢⨥ࢆ࢔ࣇࣜ࢝ࡢᡭ࡛⿢ุࡍࡿ࡜࠸࠺┠ᶆࢆ㐩ᡂࡍࡿࡓࡵ࡟ࡣࠊᅜ㝿ⓗ࡞ᛶ
᱁ࢆ᭷ࡍࡿ⿢ุᶵ㛵ࢆᩚഛࡍࡿᚲせࡀ࠶ࡿ࡜࢔ࣇࣜ࢝ㅖᅜ࡟⤒㦂ࢆ㏻ࡌ࡚ㄆ㆑
ࡉࡏࡓࡢࡀ Habré஦௳࡛࠶ࡗࡓ࡜ゝ࠼ࡿࠋHabré஦௳ࡣࠊAUࡀᅜ㝿ⓗ࠿ࡘᆅ
ᇦⓗ࡞ฮ஦⿢ุᶵ㛵㸦࠸ࢃࡺࡿ࢔ࣇࣜ࢝ᅜ㝿ฮ஦⿢ุᡤ㸧ࡢᚲせᛶࢆㄝ᫂ࡍࡿ
᰿ᣐࡢ୍ࡘ࡜࡞ࡗࡓࡢ࡛࠶ࡗࡓࠋ
